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Office of Personnel Management 1652.249–71 

1652.249–71 FEHBP termination for 
convenience of the government— 
negotiated benefits contracts. 

As prescribed in section 1649.101–71, 
the following clause shall be inserted 
in all FEHBP contracts. 

FEHBP TERMINATION FOR CONVENIENCE OF 
THE GOVERNMENT—NEGOTIATED BENEFITS 
CONTRACTS (JAN 1998) 

(a) The Government may terminate per-
formance of work under this contract in 
whole or, from time to time, in part if the 
Contracting Officer determines that a termi-
nation is in the Government’s interest. The 
Contracting Officer shall terminate by deliv-
ering to the Carrier a Notice of Termination 
specifying the extent of terminating and the 
effective date. 

(b) After receipt of a Notice of Termi-
nation, and except as directed by the Con-
tracting Officer, the Carrier shall imme-
diately proceed with the following obliga-
tions, regardless of any delay in determining 
or adjusting any amounts due under this 
clause: 

(1) Stop work as specified in the notice. 
(2) Place no further subcontracts except as 

necessary to complete the continued portion 
of the contract. 

(3) Terminate all subcontracts to the ex-
tent they relate to the work terminated. 

(4) Assign to the Government, as directed 
by the Contracting Officer, all right, title, 
and interest of the Carrier under the sub-
contracts terminated, in which case the Gov-
ernment shall have the right to settle or to 
pay any termination settlement proposal 
arising out of those terminations. 

(5) With approval or ratification to the ex-
tent required by the Contracting Officer, set-
tle all outstanding liabilities and termi-
nation settlement proposals arising from the 
termination of subcontracts; the approval or 
ratification will be final for purposes of this 
clause. 

(6) As directed by the Contracting Officer, 
deliver to the Government any data, reports, 
or studies that, if the contract had been 
completed, would be required to be furnished 
to the Government. 

(7) Complete performance of the work not 
terminated. 

(c) After termination, the Carrier shall 
submit a final termination settlement pro-
posal to the Contracting Officer in the form 
and with the certification prescribed by the 
Contracting Officer. The Carrier shall sub-
mit the proposal promptly, but no later than 
1 year from the effective date of termi-
nation, unless extended in writing by the 
Contracting Officer upon written request of 
the Carrier within this 1-year period. How-
ever, if the Contracting Officer determines 
that the facts justify it, a termination set-
tlement proposal may be received and acted 

on after 1 year or any extension. If the Car-
rier fails to submit the proposal within the 
time allowed, the Contracting Officer may 
determine, on the basis of information avail-
able, the amount, if any, due the Carrier be-
cause of the termination and shall pay the 
amount determined. 

(d) Subject to paragraph (c) of this clause, 
the Carrier and the Contracting Officer may 
agree upon the whole or any part of the 
amount to be paid or remaining to be paid 
because of the termination. The amount may 
include a reasonable allowance for profit on 
work done. However, the agreed amount, 
whether under this paragraph (d) or para-
graph (e) of this clause, exclusive of costs 
shown in subparagraph (e)(3) of this clause, 
may not exceed the total contract price as 
reduced by (1) the amount of payments pre-
viously made and (2) the contract price of 
work not terminated. The contract shall be 
modified, and the Carrier paid the agreed 
amount. Paragraph (e) of this clause shall 
not limit, restrict, or affect the amount that 
may be agreed upon to be paid under this 
paragraph. 

(e) If the Carrier and the Contracting Offi-
cer fail to agree on the whole amount to be 
paid because of the termination of work, the 
Contracting Officer shall pay the Carrier the 
amounts determined by the Contracting Offi-
cer as follows, but without duplication of 
any amounts agreed on under paragraph (d) 
above: 

(1) The contract price for completed serv-
ices accepted by the Government not pre-
viously paid for. 

(2) The total of— 
(i) The costs incurred in the performance 

of the work terminated, including initial 
costs and preparatory expense allocable 
thereto, but excluding any costs attributable 
to services paid or to be paid under para-
graph (e)(1) of this clause; 

(ii) The cost of settling and paying termi-
nation settlement proposals under termi-
nated subcontracts that are properly charge-
able to the terminated portion of the con-
tract if not included in subdivision (e)(2)(i) of 
this clause; and 

(iii) A sum, as profit on subdivision (e)(2)(i) 
of this clause, determined by the Con-
tracting Officer under 49.202 of the Federal 
Acquisition Regulation, in effect on the date 
of this contract, to be fair and reasonable. 

(3) The reasonable costs of settlement of 
the work terminated, including— 

(i) Accounting, legal, clerical, and other 
expenses reasonably necessary for the prepa-
ration of termination settlement proposals 
and supporting data; 

(ii) The termination and settlement of sub-
contracts (excluding the amounts of such 
settlements); and 

(f) The cost principles and procedures of 
part 31 of the Federal Acquisition Regula-
tion, in effect on the date of this contract, 
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shall govern all costs claimed, agreed to, or 
determined under this clause. 

(g) The Carrier shall have the right of ap-
peal, under the Disputes clause, from any de-
termination made by the Contracting Officer 
under paragraph (c), (e), or (i) of this clause, 
except that if the Carrier failed to submit 
the termination settlement proposal or re-
quest for equitable adjustment within the 
time provided in paragraph (c) or (i), respec-
tively, and failed to request a time exten-
sion, there is no right of appeal. 

(h) In arriving at the amount due the Car-
rier under this clause, there shall be de-
ducted— 

(1) All unliquidated advance or other pay-
ments to the Carrier under the terminated 
portion of this contract; 

(2) Any claim which the Government has 
against the Carrier under this contract; and 

(i) If the termination is partial, the Carrier 
may file a proposal with the Contracting Of-
ficer for an equitable adjustment of the 
price(s) of the continued portion of the con-
tract. The Contracting Officer shall make 
any equitable adjustment agreed upon. Any 
proposal by the Carrier for an equitable ad-
justment under this clause shall be requested 
within 90 days from the effective date of ter-
mination unless extended in writing by the 
Contracting Officer. 

(j)(1) The Government may, under the 
terms and conditions it prescribes, make 
partial payments and payments against 
costs incurred by the Carrier for the termi-
nated portion of the contract, if the Con-
tracting Officer believes the total of these 
payments will not exceed the amount to 
which the Carrier will be entitled. 

(2) If the total payments exceed the 
amount finally determined to be due, the 
Carrier shall repay the excess to the Govern-
ment upon demand, together with interest 
computed at the rate established by the Sec-
retary of the Treasury under 50 U.S.C. App. 
1215(b)(2). Interest shall be computed for the 
period from the date the excess payment is 
received by the Carrier to the date the excess 
is repaid. 

(k) Unless otherwise provided in this con-
tract or by statute, the Carrier shall main-
tain all records and documents relating to 
the terminated portion of this contract for 3 
years after final settlement. This includes 
all books and other evidence bearing on the 
Carrier’s costs and expenses under this con-
tract. The Carrier shall make these records 
and documents available to the Government, 
at the Carrier’s office, at all reasonable 
times, without any direct charge. If approved 
by the Contracting Officer, photographs, 
microphotographs, or other authentic repro-
ductions may be maintained instead of origi-
nal records and documents. 

(End of clause) 

[62 FR 47579, Sept. 10, 1997] 

1652.249–72 FEHBP termination for 
default—negotiated benefits con-
tracts. 

As prescribed in § 1649.101–72, the fol-
lowing clause shall be inserted in all 
FEHBP contracts. 

FEHBP TERMINATION FOR DEFAULT— 
NEGOTIATED BENEFITS CONTRACTS (JAN 1998) 

(a) (1) The Government may, subject to 
paragraphs (c) and (d) below, by written no-
tice of default to the Carrier, terminate this 
contract in whole or in part if the Carrier 
fails to— 

(i) Perform the services within the time 
specified in this contract or any extension; 

(ii) Make progress, so as to endanger per-
formance of this contract (but see subpara-
graph (a)(2) below); or 

(iii) Perform any of the other provisions of 
this contract (but see subparagraph (a)(2) 
below). 

(2) The Government’s right to terminate 
this contract under subdivisions (1)(ii) and 
(1)(iii) above, may be exercised if the Carrier 
does not cure such failure within 10 days (or 
more if authorized in writing by the Con-
tracting Officer) after receipt of the notice 
from the Contracting Officer specifying the 
failure. 

(b) If the Government terminates this con-
tract in whole or in part, it may acquire, 
under the terms and in the manner the Con-
tracting Officer considers appropriate, sup-
plies or service similar to those terminated, 
and the Carrier will be liable to the Govern-
ment for any excess costs for those supplies 
or services. However, the Carrier shall con-
tinue the work not terminated. 

(c) Except for defaults of subcontractors at 
any tier, the Carrier shall not be liable for 
any excess costs if the failure to perform the 
contract arises from causes beyond the con-
trol and without the fault or negligence of 
the Carrier. Examples of such causes include 
(1) acts of God or of the public enemy, (2) 
acts of the Government in either its sov-
ereign or contractual capacity, (3) fires, (4) 
floods, (5) epidemics, (6) quarantine restric-
tions, (7) strikes, (8) freight embargoes, and 
(9) unusually severe weather. In each in-
stance the failure to perform must be beyond 
the control and without the fault or neg-
ligence of the Carrier. 

(d) If the failure to perform is caused by 
the default of a subcontractor at any tier, 
and if the cause of the default is beyond the 
control of both the Carrier and subcon-
tractor, and without the fault or negligence 
of either, the Carrier shall not be liable for 

VerDate Aug<31>2005 10:51 Oct 25, 2005 Jkt 205205 PO 00000 Frm 00176 Fmt 8010 Sfmt 8010 Y:\SGML\205205.XXX 205205


